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Re: The Right to Display Nativity Scenes on Public Property

The National Legal Foundation has been asked to address the constitutionality of dis-
playing nativity scenes on public property. This request came from someone who has success-
fully displayed nativity scenes, but sometimes only with great difficulty. I write to you in light
of our experience assisting this individual and others.

It is clear from caselaw that nativity scenes can be displayed. However, the issues relat-
ed to these displays vary depending on whether the sponsor of the display is a private group or
individual or a governmental entity.

If the nativity scene on public property is owned by a private group or individual, the
law is very straightforward. If the government allows any displays on its property, either by tra-
dition or by policy, it must allow nativity scenes to be displayed on equal terms. It is recom-
mended that all private displays on public property include a sign identifying the display as one
sponsored by a private group, that the private individual or organization pay for all costs associ-
ated with the display, and that the individual or group, not the government, store the nativity
scene when not on display.

A nativity scene on public property is only publicly sponsored, that is, governmentally
sponsored, if it is erected, overseen, or funded by government action. Until recently, the
caselaw concerning such displays could be complex. But on June 27, 2022, the Supreme Court
of the United States, in Kennedy v. Bremerton School District, 597 U.S. 507 (2022), clarified
that the “test from history” should apply in most Establishment Clause cases. Nativity displays
will almost certainly be covered by, and found constitutional under, that test, since such dis-
plays extend far back into our history.

Those who oppose nativity displays may try to argue that the displays are still covered
by other Establishment Clause tests, and in some cases fail those tests. But such arguments will
almost certainly be rejected by courts if they are pushed in lawsuits.

Because some uncertainty still exists, the National Legal Foundation will be glad to
consultwith governors, mayors, council members, individuals, and groups free of charge about

these matters.

Sincerely,

“/w

Steven W. Fitschen, President
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